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Throughout history, defeated enemies have been treated in strikingly 

distinct ways. Many instances arc known in which they were treated with 
utmost brutality and massacred in large numbers. In his history of the 
crusades, Runciman1 tells us that when the Persians conquered 
Jerusalem in the year 614, 60,000 Christians were murdered regardless of 
sex or age. The crusaders conquering Jerusalem 500 years later (1099) 
butchered men, women, and children in the city (among them many 
Christians) for an entire afternoon and throughout the following night. 
During the French Revolution, which was based, after all, on the ideal of 
fraternity among men, all prisoners taken by the revolutionaries in the 
Vendée (1793-95)—more than 150,000 in all—were massacred.2 Snow3 
reports that the Japanese killed more than 42,000 men after having con
quered Nanking in December 1937. Chinese sources quote much higher 
figures: 300,000 people are said to have been murdered by the Japanese, 
among them 30,000 disarmed soldiers in the northern part of the city.4

On the other hand, history provides many examples of humane treat
ment of defeated enemies. In the European Middle Ages, they were 
nearly always spared and ransomed.5 The battles between the merce
naries in Italy at the time of the condottieri were relatively humane.
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Alan Peacock, Svetozar Pejovich, Larry Sjaastad, and Gordon Tullock for their comments. 
The first author gratefully acknowledges financial support by the Fritz Thyssen Stiftung.

1 Steven Runciman, History of the Crusades 274 (1954; reprint, 1955).
2 H. Hetzel, Die Humanisierung des Krieges in den letzten hundert Jahren, von der 

französischen Revolution bis zur Gegenwart. 1789-1889 (1889), at 8.
3 Lois Wheeler Snow, Edgar Snow’s China: Personal Account of the Chinese Revolu

tion Compiled from the Writings of Edgar Snow 164 (1983).
4 China aktuell no. 672 (October 1985).
5 Adalbert Erler, Der Loskauf Gefangener: Ein Rechtsproblem seit drei Jahrtausenden 25 
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“Battles, when they did occur, were often very bloodless affairs.1’6 In 
many battles, only two or three combatants lost their lives, but hundreds 
of defeated adversaries were taken prisoner. At the end of the sixteenth 
century, a particularly harmless form of war emerged. When two oppos
ing armies met, the respective numbers of soldiers were counted, and the 
side with the lower number simply surrendered to the other.7 Ransoming 
prisoners was a widespread practice up to the seventeenth century, and it 
continued, to some extent, thereafter. In the relationship between Chris
tians and Saracens, it went on until the nineteenth century.8

6 John F. C. Fuller, The Conduct of War 1789-1961: A Study of the Impact of the French 
Industrial and Russian Revolutions on War and Ils Conduct 16 (1961).

7 Albert Hochheimer, Verraten und Verkauft: Die Geschichte der europäischen Söldner 
83 (1967).

8 See. for example. Encyclopaedia Britannica 15th ed. (1978), 19:541h, s.v. "war.”
9 Gary S. Becker, The Economic Approach to Human Behavior (1976).
10 II may be seen as a contribution lo (economic) history in the tradition of Douglass C. 

North. Structure and Performance: The Task of Economic History. 16 J. Econ. Lit. 963 
(1978). For microeconomic analyses of war and imprisonment, see Geoffrey Brennan & 
Gordon Tullock, An Economic Theory of .Military Tactics: .Methodological Individualism at 
War, 3 J. Econ. Behavior & Organ. 225 (1982): Alois Wenig, Übervölkerung eine Kriegs- 
ursache'? Einige Anmerkungen zur Bevölkerungsichre von Thomas Robert Malthus, 38 
Kyklos 365 (1985); George M. Anderson & Robert D. Toilison, Life in the Gulag: A Prop
erty Rights Perspective, 5 Calo J. 295 (1985).

In this article, we propose to give a comprehensive explanation for the 
striking differences in the treatment of conquered enemies. This explana
tion is based on economic theory, in particular on the economic model of 
behavior9 in which it is assumed that expected benefits and costs deter
mine individual behavior. Il is shown that the institution of property rights 
is a major determinant in the decision whether a defeated adversary is 
treated brutally or humanely. We intend to demonstrate (1) the conditions 
for the emergence, existence, and change of particular property rights and 
(2) the effects of particular property rights on behavior in war. The in
fluence of expected benefits and costs on the individual is essential in 
explaining the treatment of defeated enemies and prisoners. These indi
vidual benefits and costs depend on the allotment of the property right 
over prisoners.10

Three assignments of properly rights will be distinguished: («) that of 
the individual soldier who lakes a prisoner and thereby owns the properly 
right over him (Section I). (/;) the property right belonging to the stale 
(Section II), and (r) the property right that is transferred to a supra
national entity (Section III). These types of property rights arc associated 
with typical periods in history. For reasons of space, only circumstantial 
evidence can be provided.
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I. Property Rights Belong to the Captor

A. Emergence of Property Rights

The assignment to the soldier of the property right over prisoners must 
be consonant with the technological conditions of warfare and the existing 
social organization. Assigning the right to individuals is an appropriate 
form when battles are fought man against man and when it is possible to 
make out who is taken prisoner by whom. When a ruler has limited or no 
means of extracting taxes from the population in order to pay his or her 
soldiers, and if he or she has limited power to force them to serve, other 
incentives must be used. An effective incentive is granting each individual 
soldier the right to the spoils of war that he secures for himself, be it goods 
or prisoners. Individual property rights thus serve to motivate men to 
participate in war and to fight effectively.

B. Consequences of Individual Property Rights

A soldier who voluntarily participates in a war may be assumed to act 
rationally. He also acts rationally when he decides either to kill or to spare 
a defeated enemy. If he kills him he eliminates any risk of the defeated 
soldier striking back. The advantage of sparing a defeated enemy, on the 
other hand, is the monetary benefit of selling him at a price determined by 
the prisoner himself, his family, or whoever else is interested in his re
lease. A greater benefit, of course, can be expected from a rich prisoner 
than from a poor one, from a healthy prisoner than from a wounded or 
sick one.

There arc various costs involved in keeping an adversary prisoner. 
There is always the risk of his attacking the captor; he must therefore be 
appropriately guarded, which is costly. Moreover, there arc the costs of 
feeding and housing the prisoner and of giving him medical treatment if 
necessary. Finally, transaction costs arise in the process of ransoming, 
including the risk that no monetary compensation will be secured for 
freeing the prisoner.

The (net) value of a defeated enemy thus depends on a number of 
empirically observable factors influencing benefits and costs, given the 
particular form of properly rights. The general proposition advanced here 
is that an individual soldier is more inclined to spare, treat well, and 
exchange a defeated enemy when the costs of doing so arc low and/or the 
expected benefits arc high, and that more defeated enemies arc killed 
when the expected benefits of sparing them are low and/or the costs high.
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C. Ransoming in History

In antiquity, death was generally the fate of the vanquished.11 Greek 
law gave the conqueror absolute power, which frequently resulted in the 
slaughter of the defeated nation. However, cases of ransom being paid arc 
known from the Homeric Age and the Punic Wars.12 The Romans were 
the first to perceive the economic value of captives taken in war, and 
consequently some of these prisoners were sold as slaves by the state, the 
proceeds being distributed as booty to the soldiers or pul into the general 
treasury. The “practice of enslavement . . . probably produced an im
provement in the position of prisoners of war."13 Nevertheless, in most 
cases they were put to death as criminals for having offended against the 
majesty of Rome.14 Conditions were similar in Northern Europe.Be
tween the fall of Rome and the Middle Ages, war practices remained 
brutal and savage.

11 William E. S. Flory. Prisoners of War: A Study in the Development of International 
War 10-13 (19-12); Franz Scheidl. Die Kriegsgefangenschaft: Von den ältesten Zeiten bis zur 
Gegenwart 14-24 (1943).

12 Priam prevails on Achilles to deliver up the dead body of Hector, on payment of a 
ransom, to allow his due burial. During the First and Second Punic Wars, Koman and 
Carthaginian generals exchanged prisoners, a sum of gold being paid by the recipient of the 
greater number. See Thomas A. Walker. A History of the Law of Nations 55 (1899).

I? Flory, supra note 1 I, at 12.
14 Christiane Shields Delesserl. Release and Repatriation of Prisoners of War and the End 

of Active Hostilities 10 (1977).
15 Scheidl. supra note II. at 15.
H’ Erler, supra note 5; Hochheimer, supra note 7. It is interesting to note that the same 

applies to tournaments. Nonwealthy knights participated because of the prospect of material 
gain, which consisted partly in the ransom from the defeated participants and partly in the 
value of the armament, clothing, and horses of the losers. Sec Joachim Bumke. Höfische 
Kultur: Literatur und Gesellschaft im hohen Mittelalter 350-73 (.1986).

In the European Middle Ages, conditions obtained that made it efficient 
to assign property rights over a defeated enemy to the individual soldier. 
The rulers had but limited means of extracting taxes from the population. 
Under these circumstances, no wars could have been undertaken since 
the combatants (in most cases, knights and their subordinates) could 
neither be forced to participate (over a period extending beyond the 
feudal obligations), nor could they' be paid. The promise of material com
pensation in the form of goods and ransom was therefore the only way of 
inducing combatants to participate in a war. In the Middle Ages the pre
dominant incentive for (he individual “soldier" to participate in a war was 
the expectation of spoils.16 Therefore, "|a)ny mercenary would insist on a 
clear statement of the bounty (including ransoms) being written in his
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contract.”17 The custom of ransoming prisoners both during and after 
wars was considered by such eminent lawyers as Grotius to be a step 
toward a more humane society.18 The property right over a defeated 
adversary was well established in law and could even be bequeathed.19 
The individual’s right to his booty was so generally accepted that “it was 
usual to go to court for the settlement of economic disputes between the 
prisoner (and his family) and the captor. . . .”2() The following incident, 
which occurred in the battle of Poitiers in 1356, is reproduced in extenso 
because it illustrates well how far property rights over defeated enemies 
extended and how some of the transaction cost problems that arose were 
solved:

17 Michael Glover, The Velvet Glove: The Decline and Frill of Moderation in War 159 
(1982).

18 Flory, supra note 11, at 13-15, 110-16.
19 See in detail Maurice H. Keen. The Laws of War in the Late Middle Ages, ch. 9 (1965).
20 Allan Rosas, The Legal Status of Prisoners of War: A Study in International Humanita

rian Law Applicable in .Armed Conflicts 48 (1976).

There on all sides you could see the French scattered, and the English running 
and making prisoners. Among these Frenchmen stood the Count of Dammarlin, 
dismounted, it would appear, and probably more or less immobile in his heavy 
armour. First, as he stood thus, an esquire of the Black Prince’s household called 
John Trailly came up and demanded his faith, which he gave him “in such wise 
that he should save me.’’ Trailly took his bacinet and his gauntlets, and while he 
was doing so another man rushed up and cut the strap of his sword, which the 
count asked Trailly to keep, as he preferred him, rather than any other, to have it. 
Trailly then handed him over to a yeoman of his, who, however, quickly disap
peared in quest of private gain. After this a Gascon came up, to whom also the 
count gave his faith, and who took an escutcheon of his armour. He too then 
moved on, and as he went the count called after him that since he was leaving him, 
he would give his faith to anyone else who might appear and would offer to save 
him. Finally, a man of Sir John Blankmouster arrived on the scene, who stayed 
with him and took him to his master and the Earl of Salisbury.

When Salisbury and the Black Prince both claimed the count as their prisoner 
before the Constable, it was thus not at all easy to decide to whom he had pledged 
his faith. He had been much too liberal with it for that. To avoid this sort of 
problem, the courts demanded better evidence than conflicting memories of ver
bal promises. The first man to receive the faith of a prisoner, they ruled, was in 
law his captor, but on two conditions. Firstly, he ought to establish his capture in 
the proper way; he should be the first man to seize the prisoner’s right gauntlet, 
and to pul his right hand in his. Thereafter, the gauntlet served as a token of his 
right. Secondly, he must have made some attempt to fulfill his contract to his 
prisoner, to protect his life. If he simply abandoned him on the field, he lost 
his right to him. He must therefore either put the prisoner in the charge of some
one who would look after him, or he must escort him to a safe place behind the 
lines. Otherwise the prisoner was still a free man. and to protect his life might give
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his faith to whom he chose. No doubt it was on his last ground that the Count of 
Dammartin was in the end adjudged the prisoner of the Earl of Salisbury.21

21 Keen, supra note 19, at 165-66.
22 Id. at 148.
23 Glover, supra note 17, at 160; Rosas, supra note 20, at 51 ; Keen, supra note 19, at 145; 

Flory, supra note H, at 114.
24 Keen, supra note 19, at 169. The captor may overestimate the "value” of a prisoner, in 

which case the ransom is not paid and the imprisonment is drawn out. This happened to 
Miguel de Cervantes Saavedra, who was taken prisoner by corsairs in 1575 and was sold on 
the slave market of Algiers. Because he carried a letter of recommendation to the King of 
Spain from his chief commander, Don Juan d’ Austria, the Algerians thought that they could 
ask 1,000 gold thalers for his release. His family could not raise this sum. Only in 1580 were 
the monks of the Order of Trinity (see below) able to arrange for a reduction so that the 
ransom could be paid by his family.

25 Geoffrey Best, Restraints on War by Land before 1842, in Restraints on War: Studies in 
the Limitation of Armed Conflict 170 (Michael Howard cd. 1979).

The prisoners' names had to be made public22 in order to provide the 
information necessary for potential demanders to become active. Promi
nent prisoners, including women, were at the disposition of the comman
der in chief. This docs not mean, however, that the soldier taking the 
prisoner lost his property right; he had to be appropriately compensated 
by the commander.22

In the Middle Ages, noteworthy institutional techniques were used to 
reduce the transaction cost in the market for prisoners. One such device 
was the rule that the prisoner had to assess his own value.24 He or she had 
an incentive to indicate a ransom without too many strategic distortions: 
to indicate too low a value would increase the risk of being killed because 
the expected benefits to the captor might well be lower than the cost; to 
indicate too high a value would ruin him or her financially, and if the sum 
was not paid the prisoner ran the risk of being killed.

Another means of reducing transaction costs in the market was the rule 
of releasing the prisoner by word of honor. Giving parole was advanta
geous for both captor and captive because the former did not have to 
carry the cost of guarding and feeding, while the latter enjoyed freedom of 
movement. This procedure had the added advantage that the ransom 
could be raised by the prisoner himself, reducing the cost of communica
tion and decision making. The terms of parole were usually kept because 
the person (or members of his family or household) might possibly be 
recaptured. Moreover, in medieval society, breaking one's word of honor 
was considered untrustworthy, which also had negative effects on eco
nomic dealings.25 When, for example, the imprisoned French King Fran
çois I broke his word to the Emperor Charles V in the year 1525, he had to
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bear the cost of a lower reputation. The behavior of the French King John 
II, who was taken prisoner by the English in the battle of Poitiers in 1356, 
was quite different. Having undertaken to pay 3 million ecus d’or as 
ransom, he was allowed to return to France but had to furnish hostages. 
When one of them, his own son, fled, John II returned to England and 
died in captivity in 1364.26

26 For the role of parole see Flory, supra note 11, al 116-31; Scheldt. .supra note 11, at 
495-503.

27 Erler, .supra note 5, at 55-56, 62-6S.
28 Id. at 29-36.

A third way to reduce transaction costs was the use of specialized 
institutions serving to establish contact between the demanders and sup
pliers in the market for prisoners. Obviously, a prisoner’s value drops to 
zero if the captor is unable to transmit his demands to those willing to pay 
for his release, and the same holds if those willing to pay do not know to 
whom they can make an offer. This problem may be of little relevance in 
many markets, but it is crucially important in the market for prisoners. In 
the Middle Ages, two types of institutions emerged for the purpose of 
helping to clear the market.

Individuals acting as professional dealers in prisoners. This function 
was .often performed by Jews because under medieval law only non
Christians were allowed to lend money on interest. As bankers (or being 
closely connected to banks), Jews could act effectively because they were 
able to advance the ransom from their own means, thus profiting from 
price rebates. The dealers had a right (supported by the courts) to get the 
outlays and the corresponding costs refunded by the released prisoner.27 
There was indeed competition between the professionals working for the 
benefit of each side of the market.

Private organizations specializing in the ransom of prisoners. Two 
religious orders were prominent'in this field up to the French Revolu
tion.28 The Mcrcedarian order (Ordo Beatae Mariae Virginis de mercede 
redemptionis captivorum) was founded in 1218 as a knightly order, but in 
1318 it was transformed into a purely religious order so as to improve its 
position as a neutral intermediary, especially in dealings with the Sara
cens. Over a period of 500 years, roughly 70,000 prisoners arc said to have 
been ransomed by this order. The Trinitarians (Ordo SS. Trinitatis rede
mptionis captivorum), founded in 1198, seem to have achieved even 
more; they are reputed to have arranged the release of 900,000 prisoners 
(as with the Merccdarians, most of these prisoners were in the hands of 
the Saracens). In addition to these orders, cities also engaged themselves 
as neutral intermediaries.
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The general proposition that a defeated enemy’s fate depends on the 
(net) value of the prisoner to the captor allows us to derive specific theo
retical propositions for the case of well-defined property rights of the 
individual captors over the prisoners. They can, in principle, be empiri
cally tested. As appropriate data arc lacking, no econometric tests are 
possible. The propositions arc therefore illustrated by examples. The fol
lowing seven ceteris paribus hypotheses are advanced, with the first four 
referring to factors on the demand side and the last three referring to the 
supply side.

Hypothesis 1. The higher the disposable material wealth of a prisoner 
and/or of other demanders, the more likely it is that he will be spared and 
ransomed. Poor, vanquished soldiers have a higher risk of being killed on 
the battlefield.

This hypothesis is not trivial. It could also be plausibly argued that the 
military leaders of the enemy (who tended to be the more prosperous 
men) were made responsible for the war and were accordingly punished 
by long imprisonment or death. The common soldiers (who were gener
ally less wealthy), on the other hand, could not be made responsible for 
the war and were soon released. This view would predict a type of behav
ior in contrast with Hypothesis 1.

In legal literature,29 it is often argued that the prices asked were too 
high, so that only the wealthiest prisoners could ransom themselves. This 
is a misunderstanding of the price system. Prices asked for poorer prison
ers were indeed much lower than for rich ones,30 but while the cost of 
sparing, guarding, and keeping them was similar for all kinds of prisoners, 
the expected profit to be gained from ransoming a wealthy captive was 
higher, so that a larger number of them were exchanged.

29 For example. Delesscrls. supra note 14. at 22.
30 See, for example. Flory, supra note 1 1. at 1 11 ; Philippe Contamine, I.a France au XlVe 

el XVe siècles: Hommes, mentalités, guerre et paix 260-61 (1981).
31 Glover, supra note 17, at 158.
32 For example. Contamine, supra note 30. al 244.
33 Walter Schatifelberger. Der Alle Schweizer und sein Krieg 181 (1952); August Ber

noulli, Basels Kriegführung im Mittelalter, 19 Basler Zeitschrift für Geschichte und Alter
tumskunde 106-29(1921).

Historical literature is rich in evidence speaking for Hypothesis 1. Sul
tan Bajazct is reported31 to have selected twenty of the richest prisoners 
for ransoming after a victorious battle and to have had the remaining 3,000 
prisoners put to death. It is often said32 that the Swiss soldiers habitually 
killed all defeated enemies. In fact,33 the vanquished enemies were 
spared, provided it was materially rewarding to hold them for ransom. 
The asymmetric kind of behavior observed in the Peasants' War
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(Bauernkrieg) in Germany (1524-25) is also consistent with Hypothesis 1: 
the (winning) nobility brutally tortured and killed more than 30,000 (poor) 
peasants, but when the peasants, on the other hand, got hold of a (rich) 
nobleman, they tended to hold him for ransom, despite the heavy griev
ances they had against their oppressors.

Hypothesis 2. The higher a prisoner’s human capital value (that is, the 
better his abilities and education are, and the younger and healthier he is), 
the better are his chances of being spared in battle and held for ransom.

This hypothesis is, of course, closely related to the preceding hy
pothesis, but the emphasis here is not only on market income but also on 
the (expected) nonmarket output that one such as a political or religious 
leader might have. An example is King Richard I (Lionheart) of England. 
He was seized by the Austrian Duke Leopold on his return from the First 
Crusade and sold to the German Emperor Henry VI for 50,000 marks, a 
sum which enabled the latter to build the wall around Vienna. Henry VI 
then sold Richard for three times the sum (150,000 marks) to England, 
thereby financing his costly campaigns in Sicily.34 The English were pre
pared to pay this enormous sum because of Richard’s performance as an 
able ruler.35

34 Erler, supra note 5, at 37-44.
35 A fact vividly illustrated in Sir Walter Scott’s Ivanhoe.
36 Sec Erler, supra note 5, at 46.

According to this hypothesis, defeated enemies were also spared if they 
were able to perform valued labor services for the individual victors. 
Coerced labor services, closely akin to slavery, were a perfectly legal 
treatment of prisoners in the Middle Ages, and for centuries one of the 
purposes of warfare was to secure such services.

Hypothesis 3. The more effectively the demanders can act in financial 
respects, the better a prisoner’s chance of being ransomed.

Most of the prisoners of war in the Middle Ages were men. The wives 
therefore had to be given the right of disposing of the family property. The 
law, for example, permitted the wives to use the property they had 
brought into the marriage, which they otherwise were not allowed to 
dispose of,36 thus contributing to a (ceteris paribus) upward shift of the 
demand curve.

Hypothesis 4. The higher the demand for ransoming, the less the 
family members can appropriate the assets and other sources of income of 
the captured relative.

This hypothesis suggests that it is not solely family lies that determine 
how much effort is made to have a family member released. There are 
also material aspects involved that influence this effort. The law knew of
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this trait of human nature. There was no legal duty to ransom any relative; 
however, care was taken that there were no positive incentives for oppor
tunistic behavior. One of the rules was that children could not inherit from 
their parents unless they had made a definite effort to ransom them from 
captivity.37 Under certain conditions, the relatives automatically lest their 
share in the testator’s wealth if they failed to have him released. This was, 
for instance, the case when the prisoner owned titles and privileges (for 
example, monopoly rents) ad personam, which also conferred benefits on 
the relatives.

37 hl. at 21.
3X Schaufelbcrger. supra note 33. at 180,
39 Erkr. supra note 5, at 22-25.

For a mass of evidence see. for example. Alfred Vagts. A History of Militarism (1938); 
Flory, supra note 11; Keen, supra note 19. til 243.

Hypothesis 5. The more costly it is to spare a defeated enemy, the 
more enemies will be killed and the worse they will be treated in captivity.

In the Middle Ages the victors often found it difficult to nourish prison
ers. Accordingly, they often resorted to the right of killing them. The 
massacres of Christian crusaders among the Saracens (and also Chris
tians) in Palestine may be attributed to the high cost of providing food and 
water. There is evidence that, when the prisoners were able to carry the 
cost of imprisonment themselves (which was rarely the case), they were 
treated more mildly.38

Hypothesis 6. No unconditional right (or insurance) to be ransomed 
from captivity is granted.

In the Middle Ages, some guilds, knightly orders, cities, and even 
(small) states had in their statutes the provision that they would ransom 
their members. This provision was, however, not unconditional because 
one was aware that this would drive up the price of a prisoner and would 
reduce the incentive for the members to avoid capture. Accordingly, 
ransoming was promised on only three conditions:39 (i) the member must 
have been captured on an official mission, (ii) he must have made a clear 
effort to minimize the risk of being captured, and (iii) he must have proven 
his courage in the battle (or under similar circumstances).

Hypothesis 7. Captured civilians arc not treated worse than captured 
soldiers, provided the captor expects (he same ransom.

This hypothesis stands in stark contrast to the notion that civilians were 
generally treated badly in medieval wars. This is certainly true for the 
poor part of the population, in particular the peasants, who often were 
unable to raise ransom.40 On the other hand, there are many accounts
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of rich civilians (citizens) being ransomed,41 but these people were only 
a small part of the total population. Traditional historians seem to be 
surprised by this similar treatment of soldiers and civilians. Thus Con
tamine writes: “Certes il est frappant de voir que les ransons des non- 
combattents supposés ne sont pas trop inférieures à cettes des soudoy- 

, ,42 ers.

41 For example. Filer, supra note 5; Schaufelberger, supra note 33.
42 Contamine, supra note 30, at 258.
43 Jean-Jacques Rousseau, Du contrat social 24 (1876).
44 For example, Delessert, supra note 14, at 16, 28-30.
45 Geoffrey Brennan & Gordon Tullock, supra note 10.

D. Weakening of the Market for Prisoners

At the end of the Middle Ages, independent and centralized nation
states began to arise, the extreme case being the absolute monarchy in 
France in the eighteenth century. This process was accompanied by a 
basic change in philosophical thinking about war, most clearly expressed 
by Rousseau in his Contrat social of 1762: “La guerre n’est done point 
une relation d’homme à homme mais une relation d’Etat à Etat.’’43 Fol
lowing this view, a soldier is not a criminal but is someone who follows 
the demands of his country.

The gradual development of independent nation-states was accom
panied by the emergence of standing armies in which the soldiers became 
public servants paid in principle by the state.44 In the same period, mili
tary technology began to change. Rifles, the new firearms, could be used 
effectively only if the firing power was concentrated. Therefore, the sol
diers had to fight in line under strict discipline.45 The military commanders 
could no longer allow individual soldiers to fight in an uncoordinated 
manner or, in particular, to take prisoners on their own account.

Changes in weapons technology led to prisoners being taken at an 
increasingly higher level of military organization. As a consequence, ran
soming negotiations began to shift from the individual to a higher level of 
social (military) organization. The prisoners’ individual property rights 
were gradually attenuated. This corresponded to a process of an increas
ing of taxation on individual ransoms by collective units. The war party 
engaging in centralized bargaining over prisoners could obtain more fa
vorable terms of exchange over an atomistic counterpart. The opponent 
had an incentive to follow suit.

Toward the end of the seventeenth century and during the eighteenth
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century, ransoming cartels became common.46 These treaties were based 
on bilateral exchange and were concluded before a battle or a war took 
place. They stipulated exactly the exchange rates to be used. Usually, 
exchange proceeded on the basis of rank for rank, and the remaining 
prisoners were then ransomed according to the prices agreed on by paying 
a sum of money in a stipulated currency. The cartels also dete'mined 
whether the exchanges were to take place during or after the bat tie and 
whether parole was granted, and they usually contained provisions relat
ing to the sick and wounded.

46 E. Gurlt, Zur Gcschichte dcr internationalen und freiwilligen Krankenpflcge 25 (1873), 
discusses the exact content of 291 treaties and provides excerpts of the most important parts 
in the original language. Similar efforts are tine to Georges Frédéric Martens, Recueil de 
traités d’alliance, de paix, de trêve, de neutralité el de commerce etcetera depuis 1776 
jusqu'à présent (1826); and Armand Du Peyrat. Le prisonnier de guerre dans la guerre 
continentale (1910).

47 Glover, supra note 17, at 168-70; Gurlt. supra note 46, al 25.
48 Flory, supra note II. at 112.
40 Rosas, supra note 20, at 54-55. Further information on the ransoming prices fixed in 

cartels is provided, for example, in Erler, supra note 5.

The first ransoming agreements of this kind were concluded between 
the military commanders in the field. An example is the Cartel of Sluys 
(Écluse), agreed on between the French Major-General Marquis de Barail 
and the English Major-General Conway during the Seven Years War 
(1759). Prisoners had to be returned fifteen days after capture, and in 
order to settle the likely balances after the exchange of rank for rank, a 
table of ransoms for the various ranks was included. A field marshal was 
worth 2,500 pounds while a private of the line cost forty pounds; guards
men were seventy pounds. Regimental officers were to be ransomed for 
the equivalent of one month’s pay.47 Later, ransoming cartels were con
cluded between states. An example is the treaty made by England with 
France in 1780. In this cartel, the ransom for each rank was stated and 
ranged from sixty pounds for a commander in chief, twelve pounds for a 
colonel, to one pound for a common sailor.48 The ransoming prices fixed 
in the cartels varied considerably depending on the relative scarcities and 
the expected outcome of the battle or war. While the price of an officer of 
top rank relative to a common soldier was 60: 1 in the above-mentioned 
treaty between England and France of 1780, it was 5,000: 1 in cartels of 
1673 and 1675 concluded between France and the Netherlands.49 The 
larger price of military commanders relative to soldiers in the seventeenth 
century compared to the eighteenth century also reflects the fact that 
military commanders had more decision-making power in the earlier pe
riod and that in this period the outcome of a battle or war depended more
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on them than it did in the following century. Ransoming cartels were also 
concluded with what were then called “Barbary Stales’’—for instance, 
between Britain and Algiers in 1664, or between the United States and 
Morocco in 1786.

In the earlier cartels, the ransom receipts were distributed to the sol
diers engaged in the particular military encounter. In the eighteenth cen
tury, the ransom was increasingly put into the public treasury, and the 
soldiers were paid by the state. War booty gradually lost its importance as 
a means of inducing men to go to war. From there it was only a small step 
to explicitly transferring the property right over prisoners to the state.

II. Property Rights Belong to the State

A. The Transfer of the Right

The final transfer of the property right over prisoners from the individ
ual soldier to the state was brought about by two changes, one in technol
ogy, the other in society.

i) More effective, long-range firing weapons became available for 
mobile and large-scale use on the battlefield. Cannons,50 for example, 
could kill or wound the enemy in large numbers. If the property right had 
remained with the individual soldiers, they would have had no incentive 
to use these new war technologies effectively. Indeed, throughout the 
eighteenth century, the artillery was stationed on the left of the battlefront 
to indicate that it must yield “precedence and honor to the rest of the 
army.’’51 This change in military technology led the state to ratify the 
definite transfer of property rights over prisoners from the individual to 
the state—a transfer which was initialed by the gradual shift toward ran
soming cartels mentioned above.

ii) The French Revolution led to the “levee en masse” of the (male) 
population as a result of the rise of nationalism and the advent of democ
racy. Conscription was introduced; the material incentive to go to war 
was substituted by (democratically sanctioned) force. In consequence,

i0 Cannons were used in an effective way much earlier to attack (and later also to defend) 
cities and castles. The Turks employed, for instance, a huge cannon when they conquered 
Constantinople in 1453. These cannons were difficult to transport and not suitable for field 
battles. See, for example, Fernand Braudel, Civilisation matérielle, economic et capital
isme, XVe-XVIIIe siècle. Les Structures du quotidien: Le possible et l’impossible, ch. 6 
(1979); John M. Bridgman, Gunpowder and Governmental Power: War in Early Modern 
Europe (1494-1825), in War: A Historical, Political and Social Study (L. L. Farrar, Jr. ed. 
1978).

51 Vagts, supra note 40, at 44.
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the property right over prisoners could be taken away from the individual 
soldiers without impairing the pursuit of war.52

Both the change in military technology and the introduction of the 
compulsory draft enabled the state and made it efficient for it to hold the 
property right over prisoners and to appropriate the ransom. As war 
became a relation between states, “soldiers [were not] held responsible 
for the war, nor its consequences.’’53 Under this changed property rights 
structure, the individual soldier no longer has an incentive to take an 
interest in the enemy for material reasons. Killing an enemy in battle 
entails no monetary costs for the individual soldier concerned (and may 
even bring rewards in the form of decorations). The restraint placed on 
killing an enemy when it would be possible to do so must therefore be 
based on ethical motives only. As it may be assumed that morality does 
not change with a transfer of property rights, the same ethical motives for 
not killing a defeated enemy may be taken to have existed earlier, and to a 
similar (or even the same) extent. A decrease in material incentives for 
not killing an enemy, together with a similar level of morality toward the 
enemy, must be expected to lead to a greater number of the defeated 
enemy being killed. On the same grounds, the treatment of enemy soldiers 
who fall into captivity must be expected to worsen because—with un
changed morality—there is no material incentive for a soldier to concern 
himself with the prisoners. The change in property rights is thus ceteris 
paribus expected to result in a lower standard of living for prisoners of 
war with respect to nourishment and medical care, at least as far as it 
hinges on the discretion of the individual soldiers.

B. Ij ¡stone a I Observations

The theoretical hypothesis derived about the worsening fate of defeated 
enemies is well borne out by the revolutionary and Napoleonic wars at the 
end of the eighteenth and in the first half of the nineteenth century. In 
these periods, the changes in military technology and in army organiza
tion (conscription) took place and had the consequences expected in 
theory.

The revolutionary and Napoleonic wars arc generally observed to have 
been of great brutality, in many ways far exceeding what happened on the 
battlefields in former times. ‘Tn the revolutionary wars there seems to

In addition, war decorations were introduced from the beginning of the nineteenth 
century, which were also given to the common soldiers so as to increase individual incen
tives for fighting. Thus, the French Ldgion d'Honneur was introduced in 1802. the German 
Eisernes Kreuz in 1813. and the British Victoria Cross in 1856.

55 Dclessert. stipru note 14. at 29.
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have been a tendency on both sides . . . not to regard the adversary as a 
lawful combatant . . . but rather as a rebel or criminal fighting for an illegal 
cause.”54 In this spirit, the leaders of the French Revolution decided that 
enemy soldiers were not to be given quarter and refused to exchange 
prisoners or to ransom them from captivity. Trade with the enemy was 
considered treason and was therefore strictly forbidden to the individual 
soldier by two laws promulgated by the French National /Xsscmbly (Sep
tember 12, 1792, and March 25, 1793). These rules were the result not 
only of ideology but also of a rational calculation by war leaders: the 
release of prisoners “might restore fighters to the enemy more in need of 
them than the French.”55 As these rules were disadvantageous for the 
troops in the field, they were repeatedly disregarded on the scene of 
battle, and the decree forbidding a soldier to spare a defeated enemy was 
repealed.56

54 Rosas, supra note 20, at 62.
55 Vagts, supra note 40. at 119.
■S6 Id. at 120; Rosas, supra note 20, at 65.
57 Francis Abell, Prisoners of War in Britain 1756-1815 (1914), at 30. For a similar reason, 

an exchange proposal by Napoleon to the British did not materialize because the French 
wanted to exchange Spanish and Portuguese soldiers who were of little fighting value man 
for man for British soldiers. Id. at 34-36; Glover, supra note 17, at 174-89.

58 The first modern direct tax starts only with the British income tax of 1799. Fritz 
Neumark, Der Aufstieg der Einkommenssteuer, in mil dem Zehnten ling es an. Eine Kul- 
turgeschichte der Steuer 232 (Uwe Schultz ed. 1986).

Despite the repeal, bilateral exchanges of prisoners depending on state 
action were often difficult, or even impossible, when the prisoners on the 
two sides of the conflict were of unequal value. Thus, in 1795 France did 
not agree to exchange man for man and rank for rank, “her not illogical 
argument being that every fighting man, officer or private, was of more 
value to Britain [who was notoriously short of soldiers] than were three 
times their number of Frenchmen to France.”57 Ransom on the basis of an 
exchange of man for man is unlikely to come about when the unequal 
military value of prisoners is not balanced by money.

Conscription (introduced in France by law on August 23, 1793) not only 
led to a change in the property rights over prisoners but also drastically 
changed the cost of war for the leaders of the army. Until then, soldiers 
had been a valuable good for which one had to expend large sums and that 
one spared as far as possible. The “democratization” of war made the 
whole (male) population (except the very young and very old) available to 
the army. The monetary cost of war was therewith lowered because it was 
difficult and inefficient to raise taxes on the income that would have been 
generated in civilian occupation.58 According to Fuller, “conscription
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changed the basis of warfare. Hitherto soldiers had been costly, now they 
were cheap. . . . [Napoleon] boasted to Metternich that he could afford to 
expend 30,000 men a month—men were now as cheap as dirt.”’9

The increased brutality of war observable in the revolutionary and 
Napoleonic wars between 1792 and 181560 is thus due to a decrease in the 
value of all soldiers: the soldiers become of less worth to their own 
commanders, and the enemy soldiers become of less worth to the soldiers 
of the adversary. Accordingly, battles led to enormous loss of life and to 
terrible suffering of the wounded and prisoners. In one single battle 
(Borodino of 1812), for instance, the French suffered 30,000 dead and 
wounded and the Russians more than 44,000.61 Obviously, moral princi
ples were not able to stem the tide of ever-increasing loss of life in war and 
of the mistreatment of prisoners of war. Exchanges of prisoners during 
wars took place, but irregularly and unprcdictably. Most prisoners had to 
suffer long detainment under extremely poor conditions62 until the end of 
the war, provided they lived to sec it. The treatment of the wounded was 
“lamentably falling off from the generous humanitarian conventions ob
served by the military of the ancient regime.”63

59 Fuller, supra note 6. al 35.
See in general, for example, Best, supra note 25.

61 John Keegan & Richard Holmes (with John Gau). Soldiers: A Hislorv of Men in Battle 
147 (1985).

62 For example. Abell, supra note 57.
63 Geoffrey Best. Humanity in Warfare: The Modern History of International Law of 

Armed Conflict 126 (1980).

From the middle of the nineteenth century, it became clear to the 
political leaders of the nations that a solution must be found to improve at 
least the situation of the wounded and the prisoners of war. Otherwise, 
the system of negative incentives (conscription) and positive incentives 
(decorations) to join up was feared to be insufficient, in the long run, to 
motivate men to go to war.

III. Property Rights Belong (Partly) to International Institutions

A. Reasons for the (Partial) Transfer

The shift of the property right over prisoners from the individual soldier 
to the state induced the combatants to employ the newest military tech
nology (long-distance firing weapons), but this had a negative conse
quence that in the long run made this property right allocation inefficient. 
The ever-increasing brutality occurring with the use of increasingly effec
tive weapon technology resulted in military confrontations with enormous
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casualties. This in turn brought the problem of motivating individual sol
diers to the fore. A soldier is more likely to shirk military service and 
active fighting the larger the perceived cost is (keeping the benefits con
stant). If there is a widespread feeling among the soldiers that military 
service is intolerably cruel because of the high risk of being killed and 
because of the dismal fate of the wounded and captured, the willingness 
to serve declines.64 The war leader of each nation thus has an incentive to 
improve the situation for his own soldiers: he would like to be able to 
assure them that they will receive adequate medical attention if wounded, 
and that they will be treated well if taken prisoner.

The leaders of a particular nation cannot provide such a guarantee by 
unilateral action because the treatment of the wounded and the prisoners 
depends to a large extent on the behavior of the adversary. In this situa
tion, two possibilities arise.

i) An ethical norm is set up stating that, on moral grounds, a defeated 
enemy has to be treated well. The question is, of course, how to set up 
such a norm. The prospects do not look too good in view of the fact that 
the Christian religion has always stressed that one’s fellow man has to be 
treated well and may not be killed. This ethical norm has not proved to be 
strong enough to prevent the growing brutality of war.

ii) International rules have to be established by consensus, stipulating 
that each nation is obliged to treat defeated enemy soldiers well. Such a 
consensus is possible behind the “veil of ignorance,”65 that is, in a state in 
which the participating nations do not know whether the rules arrived at 
are to their advantage or disadvantage in a particular war, in a particular 
battle, or with respect to a particular type of weapon used. What matters 
is that the rules must be considered beneficial to the leaders of each 
participating nation over a whole sequence of possible future military 
conflicts. To the extent that such international rules are arrived at, the 
participating nations voluntarily transfer part of their property rights over 
defeated enemies to an international institution. The main problem with 
this approach is that each nation has an incentive to break the contract 
when it is found to be advantageous to do so in a particular situation.

Four theoretical propositions may be advanced on the basis of the 
foregoing: (1) it is difficult and time-consuming to find a consensus about 
suitable international rules of war; (2) the enforcement is difficult, and

w This also holds for voluntary acts of bravery. A wholly different situation obtains when 
a soldier is “trapped,” that is, when he has no chance to evade (or the cost of doing so is too 
high). In that case he fights as hard as possible so as not to fall into the hands of the enemy— 
but he still tries not to get wounded if he knows that medical attention is bad.

65 John Rawls, A Theory of Justice (1971).
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acts of killing defeated prisoners and bad treatment of prisoners, that is, 
of free riding, will often be observed; (3) interactions and agreements 
between the conflicting parties concerning prisoners of war tend to be of 
reciprocal nature (which violate the basic idea of the humanitarian con
ventions); and (4) the actual treatment of prisoners is largely explicable by 
benefit-cost considerations of the relevant decision makers.

B. The Rise of International Humanitarian Institutions

The dreadful experience of the battle at Solfcrino (1859) motivated 
Henry Dunant to fight actively for the establishment of international in
stitutions to improve the lot of wounded and captured soldiers. The basis 
for that effort was laid by such philosophers and lawyers of the Enlighten
ment as Montesquieu (1689-1755), Vattcl (1714-67), and Rousseau 
(1712-78). These ideas may have contributed to the establishment of a 
new morality concerning the treatment of defeated enemies, but there can 
be little doubt that the international humanitarian institutions were of 
considerably larger practical importance.

As expected in theory, the international humanitarian institutions were 
slow to emerge. The basic principles of the rules became clear in the mid
nineteenth century, but it was very difficult to find a consensus among the 
nations concerned. The search for mutually acceptable rules for the treat
ment of defeated enemies took more than a century.66 In 1864, the first 
Geneva Convention on the treatment of wounded and sick prisoners was 
arrived at. The first multinational convention about the prisoners of war 
came about in 1899. A major breakthrough was achieved in the Geneva 
Convention of 1929, which before World War II was ratified by Ilic main 
powers—France, Germany, Great Britain, and the United States—but 
not by the Soviet Union and Japan. The most important international rule 
relating to prisoners of war is the Third Geneva Convention of 1949, 
which has attained almost universal acceptance.

66 For details, see J. D. .Armstrong. The International Committee of the Red (joss and 
Political Prisoners. 39 International Organization 615 (1985); Rosas, supra note 20, at 69-84. 
There was a lack of concern among decision makers for the fate of imprisoned civilians 
(internees): “a large part of the explanation lies in the difficulty of persuading armies, 
navies, and air forces to be collectively enthusiastic about proposals for improving any parts 
of the law of war other than those directly saving their own professional interests”; Best. 
supra note 63, at 142. A Geneva Convention dealing with civilians as well was arrived at 
only in 1949. when it became clear that in modern warfare, there is no longer a clear 
distinction between soldiers and civilians.

In the various conventions, the following four main international rules 
of warfare with respect to individual participants were fixed: (i) wounded
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and captured soldiers arc to be spared and taken care of; (ii) wounded and 
sick soldiers are to be exchanged without compensation during the war; 
(iii) prisoners of war are the property of the state in whose hands they are 
(accordingly, this state also carries the burden of responsibility, and at the 
end of the war the prisoners must immediately be released without com
pensation); (iv) prisoners of war, except officers, may be employed for 
“nonmilitary” work. Most of these rules had already been part of bilat
eral treaties and conventions with respect to particular wars;67 the uncon
ditional release of prisoners after the war had, for example, already been 
included in the Treaty of Westphalia ending the Thirty Years War (1618- 
48). The Red Cross Conventions, on the other hand, are multilateral and 
applicable in general for all wars. These rules in effect state that the 
individual nations have transferred part of their property rights to interna
tional institutions. They have agreed to restrict their right over the prison
ers, and in particular they have relinquished the right to treat them as they 
think fit—for instance, to put them to death if it is to their advantage.

67 Best, supra note 63, at 149; and very extensively in Gurlt, supra note 46.
68 For the history, see, for example, David P. Forsythe, Humanitarian Politics: The 

International Committee of the Red Cross (1977); Georges Willemin & Roger Heacock, The 
International Committee of the Red Cross (1984).

69 See, for example, Forsythe, supra note 68.
70 According to Best, supra note 63, at 141-42.
71 The same is true for earlier rules that were based not on humanitarian but on (purely) 

Christian ethics. For example, in the fourteenth and fifteenth centuries, the Church estab
lished rules to save churchmen, farmers, pilgrims, and travelers, and later also women and 
children, but “the regulations [were] nullified by contrary practice.” The only exceptions 
were religious persons, because killing or brutal treatment meant the (then) heavy penalty of 
anathema. Delessert, supra note 14, at 28.

Parallel with the conventions, international humanitarian organizations 
were founded, most notably the Red Cross. Founded in 1863 by Dunant 
for the care of wounded soldiers, it concerned itself only later with the 
situation of the prisoners of war.68 According to its statutes, the Red 
Cross is neutral and stands apart from the parties in order to act efficiently 
in situations of military conflict. This holds in particular for the Interna
tional Committee of the Red Cross69 but not necessarily for the national 
Red Cross societies70 with an “efficient and in many cases total integra
tion with their respective countries’ war machines.”71

The second proposition on the widespread inhumane treatment of pris
oners of war in violation of the international humanitarian conventions is 
also supported by historical evidence. The general picture is summarized 
in the International Encyclopaedia of the Social Sciences, which states 
bluntly: “The history of actual prisoner treatment during the century that
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saw the development and acceptance of these legal doctrines showed 
largely a record of deviation from these theories.”72

In the German-French war of 1870-71, the humanitarian conventions 
then existing were to a large degree disregarded by the French, partly 
because the soldiers in the field knew little or nothing about these rules. In 
several instances, the Red Cross emblems were used in order ta deceive 
the enemy, a tactic to which the Germans in turn tended to react by 
violating the conventions. This is a clear instance of the breakdown of 
mutually advantageous rules because of free riding. A leading Swiss 
scholar of international law of the period, Bluntschli,73 complained bit
terly about the deviation between war practices and the existing rules.74 
The results of The Hague Conventions, arrived at after this war (in 1899 
and 1907), were “hailed as a great achievement . . . but in World War I 
this progress turned out to be purely on paper.”75 The many violations of 
the humanitarian rules occurring in 1914-18 may be exemplified in two 
areas.

Submarine warfare. The reasons for breaking the rules were essen
tially cost factors. A submarine operating on the surface, as it would have 
to in order to carry out the practice of visit and search, was extremely 
vulnerable to counterattack, and it was therefore less risky to attack a 
ship believed to be acting against one's country’s interests. The same was 
true in World War II: ‘‘the fundamental reason for rejection of restraints 
lay in the technical change [which] had made the surfaced submarine 
increasingly vulnerable.”76

Repatriation of prisoners of war after the end of hostilities. Instead of 
being released immediately by the Central Powers (Germany and Austria) 
in November 1918 as stipulated in the conventions, at least 250,000 pris
oners from Russia, who were “short of clothing, half-starved, and re
ceived no [medical] attention of any kind,” were repatriated only in 
1922.77

In World War II “the law relating to prisoners of war was frequently 
violated, in some cases on a massive scale.”78 The survival chances of 
prisoners in Germany and the Soviet Union were low because of brutal

7 ‘ International Encyclopaedia of the Social Sciences 12 (1968), s.v. “prisoners of war."
75 Johann C. Bluntschli. Das moderne. Völkerrecht der civilisierten Staaten als Rechts

buch dargestcllt 328-31 (2d ed. 1872).
74 See also Gurlt. supra note 46. at 119-24.
75 Scheidl. supra note 1 1, at 94.
76 Bryan Ranft, Restraints on War at Sea before 1949, in Howard, supra note 25, at 52-53.
“ Delessert, supra note 14. at 53-54.
■'K Rosas, supra note 20, at 78.
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treatment and insufficient nourishment; 45 percent of the Germans cap
tured in Russia, and 60 percent of the Russians captured by the Germans 
did not return to their respective countries.79 Repatriation was again ex
ceedingly slow mainly because the prisoners were used for slave labor. In 
December 1947, thousands of German prisoners of war were still in 
French and British hands. According to United Nations figures,80 by 1950, 
1,952,609 German prisoners in Soviet custody had still to be repatriated.81

79 Keegan & Holmes, supra note 61, at 157.
80 Statistical Yearbook of the United Nations 565 (1959).
81 See also Delessert, supra note 14, at 61-64.
82 Rosas, supra note 20, at 171.
83 Forsythe, supra note 68, al 25, 157-58; Delessert, supra note 14, at 113.
84 G. 1. A. D. Draper, The Geneva Conventions of 1949, 114 Recueil des cours de 

1’academic de droit international 63 (1965).
85 Flory, supra note 11, at 134.
86 As discussed extensively by Delessert, supra note 14, ch. 11.

In the case of Vietnam, “there is an abundance of information pointing 
to the widespread use of torture and summary executions [of prison
ers].”82 The International Committee of the Red Cross was not allowed to 
visit the prison camps in North Vietnam and stopped visiting those in 
South Vietnam because of interference from the government. There was 
generally no exchange of wounded and sick prisoners during the con
flict.83

The third proposition suggests that the treatment of prisoners of war is 
ruled to a large extent by intense bargaining and reciprocal agreements 
between the states at war. It thus essentially follows the historical pattern 
observed, although reciprocity is completely antagonistic to the human
itarian approach: “The obligations of states resulting from the provisions 
of the Geneva Conventions are essentially unilateral, not reciprocal, in 
character.”84 In an agreement between American and German delegates 
signed in November 1918, for example, the exchange was based on a 
strict equality of the numbers of valid prisoners according to rank (only 
wounded and sick prisoners are to be released unilaterally).85 Prisoners of 
war are part of a package deal; they are a bargaining tool to obtain polit
ical and military concessions. The application of humanitarian principles 
is often made conditional on terms of reciprocity. This is evidenced in 
particular by the agreements in the Indo-Pakistan, Vietnam, and Middle 
East wars.86 The strong condemnation of bargaining and reciprocity by 
the Red Cross has achieved little, if anything. What has been said in the 
interwar period by a leading authority on humanitarian law still holds:
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“La réciprocité semble être, au moins au temps de guerre, le seul principe 
devant lequel se plient les gouvernements.’’87

The actual treatment of prisoners of war is governed by benefit and cost 
considerations of the relevant decision makers, as suggested in the fourth 
proposition. In the twentieth century, as in the centuries before, defeated 
enemies (end to be spared and treated well when it benefits the captor, 
and they tend to be killed or treated harshly when the cost of doing 
otherwise is high. In modern warfare, a humane treatment of defeated 
enemies may yield the following benefits.

i ) The prisoners may be integrated in the captor’s army. This very old 
procedure88 is also practiced quite often in modern times. Glover89 tells 
the story of a Tyrolean regiment that was captured entirely in Napoleon’s 
Italian campaign of 1796. The French sold it to their Spanish allies for two 
dollars a head. Captured in turn by the British in 1798, it then volunteered 
for the British army and became the Ninety-Seventh (Queen’s Germans) 
Regiment. In the Second World War, many Russian prisoners chose, or 
were forced,90 to join the German ranks. The German 134th Infantry 
Division offered all its prisoners regular status as soldiers. At the end of 
1942, about half of the division was composed of former Soviet soldiers.91 
A well-known case is the so-called Vlasov Army, which was mainly com
posed of prisoners of war.92 In the Korean War, 50,000 South Korean 
prisoners of war joined the North Korean army, and in the Vietnam War a 
considerable number of prisoners entered the armed forces of the former 
enemy.93 The same is reported for the war in Yemen.94

ii ) In the two world wars, the detaining states employed on a massive 
scale prisoners of war for work cither benefiting them directly by its 
military character or indirectly by releasing nationals for the armed 
forces. This conflicts with humanitarian principles95 but raises the value of 
prisoners to the detaining power. A change in the relative benefit-cost 
ratio changes the way in which prisoners are treated. This is well exempli
fied by the way the Germans dealt with Russian and Polish prisoners of

K' Georges Werner, Les prisonniers de guerre, 21 Recucil des coins de Pacademie de 
droit international 5 (1928).

88 Sec, for example. Michael Walzer. Prisoners of War: Does the Fight Continue after the 
Battle? 63 Am. Pol. Sci. Rev. 777 (1969).

89 Glover, supra note 17, at 163.
9( 1 The alternative was often starvation.
91 Julius Epstein, Operation Keelhaul 61 (1974),
92 See, for example, Peter Huxley-Blythe, The East Came West (1964).
93 Delessert, supra note 14, at 189-90.
94 Rosas, supra note 20, at 158.
95 Id. at chs. 8. 6.
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war: as long as there was no manpower shortage, they were treated most 
brutally, so that many of them died. But when the Germans began to 
depend on them for manning the factories and farms, the “Untermensch” 
became a “guest worker” and achieved a degree of equality with the 
German workers.96

iii) A further benefit from taking prisoners is a higher likelihood of 
surrender and defection by enemy soldiers (a strategy used by Mao and 
Castro) and the possibility of getting information from them.97 While such 
behavior is not prohibited by the humanitarian conventions, it is not in 
their spirit but is, rather, the result of the self-interest of the parties at 
war.

The actual treatment of prisoners of war in modern times is also 
strongly influenced by cost factors. When the cost of detaining prisoners 
is high, states may release prisoners unilaterally if they can be reasonably 
certain that they are not immediately put into the army again. This hap
pened both before and after the establishment of the humanitarian con
ventions. In the Mexican War (1846-48), for example, about 10,000 pris
oners were unilaterally released by U.S. troops because they placed such 
a heavy burden on the supplies.98 Similarly, the Republic of Vietnam 
released prisoners from its jails because of the lack of physical space and 
the cost involved in feeding them.99 When, on the other hand, prisoners 
could not be released without peril to one’s own side, the high cost of 
imprisonment had the opposite effect. Much of the ill-treatment of prison
ers during the American War of Independence was due to the unpre
paredness of the Americans to receive such a large number of prison
ers.1" The killings, atrocities, and inhumanity of the Japanese in World 
War II were mainly due to their being wholly unprepared to look after a 
large number of prisoners.101 As has been the case in earlier periods (see 
our Hypothesis 5), costs are thus an important determinant of the treat
ment of prisoners, irrespective of humanitarian rules.

99 See Edward L. lionize, Foreign Labor in Nazi Germany 169-76 (1967).
97 See Rosas, supra note 20, at 134-40.
9K Charles Murphy, Prisoners of War: Repatriation or Internment in Wartime, in US 

POWs in South East Asia 479 (US Congress, Committee on Foreign Affairs 1971).
99 George Prugh, Vietnam Studies, Law at War: Vietnam 1964-1973 64 (1975).
100 Glover, supra note 17, at 73.
101 Best, supra note 63, at 219.
102 G. I. A. D. Draper, Wars of National Liberation and War Criminality 135-62 (1979); 

Best, supra note 25, at 31.

Two areas of modern war are practically outside the scope of humanita
rian rules, namely guerrilla and terrorist activities. The accommodation of 
this kind of warfare within the law of modern wars has been the biggest 
problem since World War II.102 Many states consider guerrilla fighters and
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terrorists to be no better than criminals to which the humanitarian princi
ples accorded to prisoners of war do not apply, and they have in many 
cases been killed on the spot, or treated badly when taken prisoner.103 The 
Red Cross (International Committee) is quite helpless in this area104 be
cause the element of reciprocity, which is basically rejected by the hu
manitarian approach, is so strong. Terrorists often resort to taking prison
ers (kidnapping) in order to improve their political bargaining position or 
simply to raise money. In these areas the market rccmergcs to a consider
able extent: ransoming kidnapped persons is often practiced, and the 
payers are both individuals (family members) and the state. There, exists 
even a more or less secret market for ransoming prisoners of the “cold 
war” between states: over the period 1964-77, the government of the 
Federal Republic of Germany ransomed approximately 13,500 people im
prisoned in the German Democratic Republic, the prices ranging from 
DM 180,000 for a doctor of medicine to DM 30,000 for a worker. Better 
known is the practice of exchanging spies.105

103 See Rosas, supra note 20, ch. 7; Best, supra note 25, at 31—36; Best, supra note 63, al 
117.

I(w For example, Jacques Frcymond, Guerres, révolutions, Croix-Rouge 105 (1976).
105 Michel Meyer, Des hommes contre des marks (1977).
106 Flory, supra note 11, at 159.

IV. Concluding Remarks

Changes in the allocation of the property rights over prisoners explain 
many of the variations in the treatment of defeated enemies in the course 
of history. Benefits and costs of either killing or sparing and looking after 
the vanquished adversary determine the behavior of the individual sol
dier, but these benefits and costs differ greatly depending on the assign
ment of the property right. The emergence and erosion of the rules gov
erning the allotment of these property rights is explicable in terms of 
technological and political developments. These are the main theses of 
this article. The propositions derived on the basis of economic theory arc 
compatible with historical accounts. The hypotheses are not common
place; a leading expert in the field states, for example: “Prior to the 
middle of the seventeenth century, the economic interest of the captor 
may have had a direct relation to the treatment accorded prisoners, but 
there seems to be little correlation between alterations in the law and 
economic advantage since that time . . . the leading principle seems to 
have been humanitarianism.”106 However, it has been suggested here that
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the economic approach is able to throw light on the development of the 
rules established and that the actual treatment of prisoners is strongly 
influenced by benefits and costs of the war participants. The economic 
approach also makes clear that there may be a humane treatment of 
(some) prisoners even without humanitarian conventions—as was the 
case with ransoming—and that the existence of humanitarian conventions 
does not necessarily lead to a better treatment of prisoners—as shown by 
the history of war over the last hundred years.

In the Middle Ages, the individual combatant had a well-defined prop
erty right over the enemy he took prisoner. A market for the exchange of 
prisoners for monetary ransom emerged which was surprisingly efficient, 
benefiting both captor and captive. It need not be stressed that the out
come was not “just” in any sense; defeated adversaries who were of 
value (as determined by demand for and supply of prisoners) tended to be 
spared, while prisoners of little or no value risked death.

A drastic worsening of the conditions of all soldiers (and civilians) 
resulted when the state took control of property rights over prisoners in 
the wake of the French Revolution. This transfer of rights was possible 
and efficient because of new weapon developments (long-range firearms) 
and conscription. While the goal of forcing the soldiers effectively to 
apply the new military technologies was reached, it proved to be self- 
defeating. Wars became so brutal that in the long run problems arose in 
inducing men to participate actively in wars. The war leaders of the vari
ous nations found it in their own interest to give up part of the property 
rights over prisoners by agreeing to the establishment of international 
humanitarian rules (Geneva Conventions) and organizations (the Red 
Cross). Because of free riding incentives, these arrangements have 
proved to be only partially successful. These developments indicate that 
it is very difficult to substitute moral (humanitarian) principles and rules 
for material incentives.
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